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Memorandum 87-57
Subject: Study L-655 — Inventory and Appraisal (Approval for Printing)

Attached is a draft of the inventory and appraisal provisions in
form to be approved for printing and submitted to the Legislature.
The draft reflects all Commission decisions through June 1%87.

The draft has been circulated to the State Bar and to the Probate
Referees for final review. We have so far received no further
comments from the Probate Referees,

We have received the comments of Charles A. Collier, Jr. attached
as BExhibit 1. The draft incorporates technlcal changes suggested by
Mr. Collier, which are indicated in strikeout and underscore for ease
of review. There are alsc a number of notes following sections in the
draft indicating the reason a change suggested by Mr. Collier was not
made, either for technical reasons or because the suggestion Iis

substantive in nature.

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary
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June 29, 1987

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
4000 Middlefield Road, Room D-2
Palo Alto, California 94303-4738

Re: Recommendation Relating to
Inventory and Appraisal
Study L-655

Dear John:

The following are some technical comments with reference
to the above-mentioned Recommendation. These are my personal
comments. I hope they will be helpful to the Commission and
the Staff.

1. Section 400(b): ©On line 3 after the word "or," the
words "if there is no regularly qualified applicant” might be
inserted. That language is now found in Section 1305, and
I believe provides further clarification.

2. Section 403(a): The first sentence, which is taken
from existing law, states "The term of office of a probate
referee is four years, expiring June 30." I would assume that

there are situations where, because of death, resignation or
removal of a probate referee, a new referee is appointed, for
example, in December. Would that referee's term then be four
years from the date of appointment in December or a period
ending on the fourth June 30 after the date of appointment?

In the latter case, the actual term would be about three and

a half years. Perhaps this is covered by deeming the person
appointed as filling an unexpired term rather than constituting
a new appointment. If that is so, the language is correct.

3. Section 405(b): The last sentence might be clearer
if the words "to another referee" were added at the end of the
sentence.
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4. Section 406{a): The fourth line uses the word
"concerned." Although this word is used in the existing

statute, it seems rather awkward. Is not the word "involved”
more descriptive?

5. Section 406(d): Should this paragraph also refer to
subdivision {c), the reporting requirement?

6. Section 451({(b): This refers to CCP Section 2020.
Section 2020 deals with depositions upon written interroga-
tories. I believe that the correct reference would be Section
2019 which does deal with subpoenas in connection with deposi-
tions.

7. Section 452(b): I bhelieve the reference to CCP
Section 2020 should be changed to CCP Section 2019,

B. Section 453(a): If the petitioner is not the
personal representative, it would appear appropriate to mail
notice of hearing on the petition, not only to the probate
referee, but to the personal representative. Therefore, I
would suggest that language be added in the second sentence
of paragraph {a) after the word "probate referee" as follows:
Yand to the perscnal representative if not the petitioner."

9. Section 8800: Until I read this Recommendation, I
had not been aware of the decision to treat the "inventory"
as a separate document from the "appraisal." As now written,

this section would provide that a listing of assets, that is,

an inventory would be filed within three months, presumably
without any values, even those which would normally show on
Attachment 1, that is, the items valued by the personal
representative (cash items essentially), and a second document
called the "appraisal" would be filed within an additional

three months listing values on each of the assets. If this con-
cept of two separate documents, or two separate filings, is
retained, there need to be a number of technical wording

changes as indicated hereinafter.

In most instances, the personal representative will
probably continue to file a combined inventory and appraisal.
The wording of various sections therefore, it would seem, would
have to refer to the inventory, to the appraisal, or to the
inventory and appraisal (one document). The last sentence of
Section 8800, for example, I believe therefore requires some
rewording to state essentially as follows: "The Court may,
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for reasonable cause, allow a further time for filing the
inventory, for filing the appraisal, or for filing a combined
inventory and appraisal." An earlier version, which I had
seen, provided for a four month period of time within which
to file an inventory and appraisal. It did not contain

this two-document concept now embodied in Section 8800.

10. Section 8801: The first sentence, if two separate
documents, namely, an inventory and an appraisal, are involved,
has some ambiguity. It would suggest that, if an item is not
included in the inventory, it could not be included in the
appraisal filed three months later without a supplemental
inventory. The first sentence speaks of "a supplemental
inventory and appraisal" as a single document. If two docu-
ments are contemplated, it should refer to "a supplemental
inventory" and "a supplemental appraisal" or, if the supple-~
mental document is both an inventory and appraisal, the
reference should be to a supplemental combined inventory and
appraisal. The second sentence of Section 8801 does not pro-
vide for a further time for filing the supplemental inventory
and/or appraisal "for reasonable cause," as is provided in
Section 8800. 1Is this difference intended?

11. Section 8802: If two separate documents are con-
templated or a combined document, I believe the language again
has to be clarified to refer to the inventory, the appraisal
or a combined inventory and appraisal. Obvicusly, the inventory
as a separate document would not list "each item with the fair
market value of the item," as presumbly the inventory would have
no values at all. Again, the concept of two separate documents
requires rewording.

12. Section 88B03: If two separate documents are reqguired,
would both be sent to each person who has reguested special
notice or only the appraisal?

13. Section B804: Although this follows existing law
as to when an interested party may file a written objection to
an appraisal, is it appropriate to allow a written objection
to the value of an asset which has already been distributed
pursuant tc a court order for a preliminary distribution?

14, Section 8805(a}: Again, it raises the guestion of
the "inventory and appraisal". Again, if two separate docu-
ments are required, the language should be modified.
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Subparagraph (a){l) in the second line should refer
to "inventory and the appraisal or either of them or a
combined inventcory and appraisal."”

Subparagraph (a) (3), second line, uses the word
“the" referring to an interested person. Should that be "any?"
Existing Section 610 refers to "any." The last sentence of this
paragraph (a) (3) perhaps should be supplemented to be consistent
with Section 610 by adding the following language at the end
of the sentence: "or if there is no bond, or the bond is
insufficient, the personal representative is personally liable
for such damages.” Similar language is now found in Section
610.

Subparagraph (b) requires clarification to refer to
Yan inventory and an appraisal®™ in the first line. 1In the third
line, the word "the" should be inserted before "appraisal" and
the word "is" on the same line should be replaced with the word
"are.”

The Comment, second sentence, refers to an intentional
noncompliance by the personal representative with the filing
requirements. As indicated previously, in many estates where
a federal estate tax return is filed, the inventory is not
filed with the court until after the federal estate tax return
values have been established. In that case, the referee is
normally given the values used for tax purposes and, in most
instances, will use those values for inventory purposes. This
avoids discrepancies in values between the probate inventory and
the tax wvalues. That is certainly intentional and is intended
to benefit the estate particularly from a tax point cof view.

On audit, any significant discrepancies between federal estate
tax values and probate values may cause problems.

The last sentence of the first paragraph of the Comment
states that "A reasonable time may be longer or shorter than the
time provided in Sections 8800 and 8801, in the circumstances."
Section 8805(a) does not make direct reference to Secticon
8800 or Section 8801 but merely refers to "a reasonable time."

It would seem unreascnable to require the filing of an inventory
in less time than that provided in Sections 8800 and 8801 as a
ground for removal or imposition of liability for damages.

The last paragraph in the Comment, second sentence,
makes it clear that the liability of the personal representative
and of the sureties on the bond is joint and several. The
language suggested above for paragraph {a) (3) would clarify that
in the text of the statute itself.
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15. Section 8852(a): Although this language is similar
to what is found in existing Section 604, it does not accurately
reflect the practice of filing a series of partial inventories.
This language contemplates a single inventory containing "all
property to be administered.” Because of delays in valuing
certain assets, a personal representative will often file
a series of partial inventories as the wvalue of various assets
are established. 1In those instances, the representative ob-
viously knows that there are additional assets which are not
included in the partial inventory. Therefore, the personal
representative would not be in a position to subscribe an oath
if the partial inventory contains a true statement "of all
property to be administered."

16. Section 8870(a): This refers to a citation being
issued to a person "to answer interrogatories and to appear
before the court and be examined under ocath."™ Those two con-

cepts, I believe, are somewhat distinct, and some clarification
of the wording is suggested. Presumably, the interrogatories
might be served on the party, so that it would be, in essence,
a deposition upon written interrogatories similar to CCP Section
2020 or it might simply be written interrogatories as a matter
of general discovery similar to CCP Section 2030¢. As now
worded, it appears that the citation would be to answer
interrogatories and to testify before the court, as though that
was one combined procedure. There appear to be two distinct
procedures, one obtaining information on written interrogator-
ies from a person cited and the other, oral examination of

the person cited before the court. Some clarification is
needed in this area.

17. Section 8871: See comments to Section 8870. This
section appears to allow the use of the citation merely to
make the person cited a party to the proceedings, so that
written interrocgatories pursuant to CCP Section 2030 may be
utilized. Perhaps the Comment should make some reference to
the appropriate sections of the CCP.

18. Section 8873: In the third line, the word "in" might
be replaced by the words "belonging to." That language would
be consistent with the language now found in Section 615.

19. Section 8874: Existing Section 612 uses words,
such as "embezzles,” "smuggles" or "fraudulently disposes of."
Section 8874 refers only to one who has "wrongfully" taken,
concealed or disposed of property in bad faith. Is all
property "wrongfully taken" taken in bad faith or does bad
faith restrict the scope of "wrongfully taken?" The Comment
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indicates that this section restates former Section 612
without change except for the bad faith limitation addition.
Is there, in fact, a substantive change in this area?

20. Section 8900: The Comment states that the appraisal
is made of the fair market value of the property at the time
cf the decedent's death, referring to Section 8800. 8800 does
not set forth that the values are to be fair market values at
date of death. It would seem desirable to add to Section
8900 a further sentence which states "The appraisal shall be
of the fair market value of property at the date of decedent's
death."”

21. Section 8902(a): There appears to be an ambiguity
in this paragraph, because it does not limit the supporting
data to those items in the inventory to be appraised by the
referee. It speaks of the "property in the inventory."
Arguably, the referee could demand back-up data on, for
example, a money market account, even though appraised by
the personal representative. Paragraph (a) might be reworded
slightly to refer to an appraisal of the property in the
inventory which is to be appraised by the probate referee.

22. Secticn 8%03: In many instances, a probate referee
is automatically appointed by the court at the commencement
of probate. If a probate referee has been appointed, I be-~
lieve that a number of courts require that notice also be
given to the probate referee of the petition for waiver.
Therefore, I would suggest that paragraph (c) have a new
paragraph (4) added to it providing for notice to the probate
referee if one has been appointed by the court in the proceed-
ing.

23. Section 8904: The Comment indicates that an appraisal
by an independent expert must be filed in the form of a Judicial
Council form for the inventory and appraisal. Most independent
experts who, for example, appraise jewelry will list each item
and the value therecof on the expert's stationery. Would it be
permissible simply to attach that listing of items of jewelry,
for example, to a Judicial Council form for purposes of filing
with the court and having the expert sign the verification on
the Judicial Council form?

24, Section 8%06: The Comment appears inaccurate,
Existing Section 605 {c) precludes the administrator or his
attorney from seeking extraordinary compensation for appraising
items that otherwise would be appraised by the probate referee,
if the referee had not been waived. Obviously, the appraisal
of cash items by the personal representative, so far as known,
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has not been the basis of any extraordinary compensation.
Perhaps the Comment would be more accurate if it stated in
the first sentence as follows: "Section 8906 restates former
Section 605{c) by precluding extra compensation for apprais-
ing property in the estate which otherwise would have been
appraised by the probate referee had the referee not been
waived. It alsc codifies the fact that extra compensation

to the persconal representative or attorney has not been
allowed for appraisal of cash items."

25. Section 8908: There appears to be an ambiguity in
this section. The first sentence requires that the probate
referee retain all appraisal reports and back-up data for
three years. The requirement is mandatory. The second
sentence indicates that during that three-year period that
material is to be offered to the personal representative.

When these two sentences are read together, is the probate
referee authorized to deliver the appraisal reports and back-up
data before the end of the three years, since the referee is
required to retain those items for three years? Some clarifica-
tion of language is suggested.

26. Section 8920: The first sentence states "The court
shall designate the probate referee from among the persons
appointed by the State Controller to act as a probate referee
for the county." Does the language "shall designate” allow
the court not to designate a probate referee unless, there is
a request for designation of a probate referee? For example,
in Los Angeles County, a probate referee is not automatically
appointed by the court at the commencement of probate. The
referee is appointed only on a second application for appoint-
ment of the referee. Can the language of the first sentence
be construed to require the appointment of a probate referee

.in every estate? Perhaps some clarification is needed.

27. Section 8923: Paragraph (a) refers to the county
clerk. The Comment states that that includes deputy clerks.
However, existing Code Section 606 refers to the "county clerk
or any deputy clerk." Is this language not worth retaining,
even though there apparently is a definition in the Government
Code that would bring deputy clerks within the meaning of the
term "court clerk?” The Comment states that this sectiocn
restates former Secticn 606 without substantive change. The
reference to a "commissioner™ has been added and represents
some change. Perhaps this should be noted in the Comment.
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28. Section 8924 (a) (2): This allow the personal repre-
sentative to remove the first probate referee designated by
the court "regardless of cause.” Does the phrase "regardless
of cause" indicate that there must be a cause but the nature
of that cause is irrelevant? Perhaps the first sentence could
end with the word "court" on line 2, and a new sentence in-
serted "No cause need be shown for such removal.”

29. Section 8940(a): Perhaps there should be some
cross-reference to 8904{b) which allows a notation on the
inventory of items to be appraised by the independent expert.

30. Section 8941(c) (4): The Comment suggests that a
personal representative might be removed for failure to supply
necessary information to allow the probate referee to complete
the appraisal. Paragraph (4) therefore might be rephrased .
to provide essentially as follows: "That the personal
representative be ordered to deliver to the probate referee
all information necessary to allow the probate referee to
complete the appraisal. Failure to comply with such order
would be a ground for removal of the personal representative.”

31. Section 8960{a): This provides for payment of
compensation and expenses to the referee "from the estate
appraised by the referee." Taken literally, if the estate

had cash which was appraised by the personal representative,
the referee could not be paid from the cash in the estate
because that was not part of the estate "appraised by the
referee." Perhaps the sentence should be revised to provide
for a payment by the estate for which the appraisal was done.

32. Section 8961(b): This refers to expenses "allowed by
the court." While this is language from an existing statute,
I am not aware of any procedure by which the court actually
allows those expenses except where they might appear on an
accounting. Is there any procedure by which a court allows
those expenses merely by having them listed on the inventory?

33. Section 8962: Perhaps the phrase "in the aggregate"
should be added at the end of the sentence to make sure that
that limit would not be construed to apply to a single security.

34, Section 8963(b): Notice should also be given to the
personal representative and probably also to those persons
whose interest is affected by the requested additional fees.
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Although not covered by the section specifically,
one area of complaint from clients and lawyers is the reappraisal
fee which referees charge when they reappraise an asset for
purposes of sale. For example, if a house is appraised at
$500,000 in the inventory but not sold for more than a year,
a reappraisal is required. If it is sold for $500,000, the
referee will make a charge of $500 for that reappraisal,
even though in almost all instances the referee's appraisal
is simply based on the letter from the attorney advising of
the sale price.

It is hoped that the above technical comments will be of

assistance.
Sincerely, ﬁ/,
Charles A. Collier, Jr.
CAC:vijd

c¢c: Lloyd Homer, Esq.
James Devine, Esg.
James Quillinan, Esqg.
James Opel, Esqg.
Irwin Goldring, Esg.
William Schmidt, Esq.
Sterling L. Ross, Jr., Esq.
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REGOMMENDATION
Relating to
INVENTORY AND APPRAISAL

BACKGRQUND

The major changes made by the new law affecting the inventory and
appraisal relate to the role of the probate referee.

The 1982 legislation governing probate refereesl made specific
reference to the California Law Revision Commission study of the
administration of estates of decédents, and directed that the study be
monitored by the appropriate legislative policy committees.2  The
Commission has devoted substantlal resources to investigating the
functioning of the probate referee system, including reviewing material
from legislative hearings concerning probate referees, surveying
inventory and sppralsal systems in other jurisdictions, and considering
the views of the probate bar {including the State Bar, Los Angeles
County Bar, Beverly Hills Bar, and other bar associations), as well as
communications from many interested individuals and groups (including
the California Probate Referees' Assoclation, GCalifornia Bankers
Association, California Appraisers Council, and American Institute of
Real Estate Appraisers). The Commission has also allocated substantial
public meeting time to presentations by interested persons.

In addition, the Commission distributed widely throughout the
probate community both a guestionnaire concerning the functioning of
the probate referee system and the need for reforms and a tentative
recommendation for revision of the law. The Commission received more
than 100 completed questicrnmaire responses and more than 35 tentative
recommendation comments, including group responses from a number of

probate bar asgociations, and responses from Judges, court

1., Prob. Cede §§ 1300-1313, enacted by 1982 Cal. Stat., ch, 1535, § 13.
2. Prob. Code § 1313.




commissioners, public administrators, and practicing lawyers.
Responses came from persons in more than 20 countles, both rural and
urban,

The Commission has taken into account this substantial volume of
information in developing the following recommendations for changes in

the role of the probate referee in administration of decedents' estates.

RETENTION OF PROBATE REFEREE

The Commission considered removing the probate referee <{from
decedent estate administration entirely, relying instead on appraisal
by the personal representative. It has been argued that this would
save money for most estates by eliminating the probate referee's fees
and would simplify estate administration by eliminating an unneeded
third party, with its attendant delays, from the process.

The Commission's investigation reveals that the cost to the estate
of the probate referee appraisal 1s relatively small. The referee's
fee is a statutory commission of one tenth of one percent of the value
of the estate, plus actual expenses.3 This costs the estate
substantially less than an independent appraisal by a private appraiser
where such an appraisal 1s needed for tax or other reasons, and is one
of the smaller costs assoclated with probate,

If an appraisal 1is not otherwise needed, however, the probate
referee's fee 1s an unnecessary cost to the estate, The Commission
recommends, below, a number of changes directed at this problem,
relating to assets that may be appraised by the personal representative
and procedures for waiver of a probate referee appraisal and reduction
of fees.

The Commission’s investigation also reveals that the probate
referee's Involvement causes little complexity or delay in the ordinary
case. The probate referee’'s appraisal 1s fairly expeditious iIn the
ordinary case. Usually, any delay caused is not due to the referee's
appraisal but to time spent by the personal representative in preparing

the inventory.

3. Prob. Code § 609. The commission is subject to a statutory maXimum
of $10,000 and minimum of $75.
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There are cases in which a particular probate referee is dilatory
or not performing up to standards. The Commission recommends, below,
procedures to force expeditious appraisals in such cases, including
sanctions against and procedures for removal of 1Inadequate probhate
referees.

The probate bar generally believes the probate referee works
efficiently and expedites and facilitates the probate process in the
usual case. Most judges and practitioners think the referee provides a
useful and ordinarily high quality service at modest cost to the
estate, and that the referee system should be retained. Problems in
the system should be resolved by attacking the preoblems directly, not
by scrapping what is a basically sound system. The Commission concurs
with these views, and recommends the following changes to cure problems

in the prohate referee system.

QUALIFIGCATIONS FOR APPOINTMENT AS PROBATE REFEREE

In ocrder to ensure that a person appointed as a probate referee is
qualified to appraise probate estates, existing law requires the State
Controller to appoint only from among persons passing a gualification
examination? and permits the Controller to establish standards of
training, performance, and ethics.” The new law strengthens these
requirements by making adoption of standards mandatory rather than
permissive. The standards should help ensure the usefulness and
accuracy of probate referee appraisals.

Existing law also limits the pelitical patronage aspect of probate
referee appointment by excluding persons whe have been involved in or
have contributed to a campaign for election of the State Controller or
for other partisan state political offices.® The new law strengthens
enforcement of these limitations by requiring the probate referee to
file an annual discleosure statement indicating relevant contributions

or participation during the preceding year.

4. Prob. Code §% 1305-6.
5. Prob, Code § 1307.
6. Prob. Code §§ 1311-12.
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ASSETS APPRAISED BY REFEREE

In some estates the appraisal of assets is simple and does not
call for an appralsal expert such as a probate referee, These are
estates in which most assets are liquid and easily valued, and could
well be appraised by the personal representative without resort to
services of the probate referee.

Existing law recognizes this situation by permitting the personal
representative to appraise bank accounts, lump-sum insurance payments,
cash accounts, and a few other liquid assets.’ The new law expands
these items to include lump-sum annuitles, cash deposits and money
market funds and accounts, including brokerage cash accounts, and
refund checks issued after the decedent’'s death.

One area the Commission has examined closely 1s the appralsal of
publicly traded stock listed on the New York, American, or Pacific
stock exchange. Although it appears that the personal representative
rather than the probate referee might properly appraise such assets,
the Commission does not recommend that this be done as a matter of
course. The economy of scale that enables low-cost probate referee
appraisals in the ordinary case would be substantially impaired by
removing publicly traded stock as a routine matter. In addition, a
major reason the probate referee system works efficiently is that the
referee simply appraises all non-cash assets en masse and cheaply,
without the time and expense of making distinctions between what
particular items are and are not subject to referee appraisal., The
savings achieved by attempting to distinguish among the many wvarieties
of stock are not significant compared to the procedural costs involved,
and could be counterproductive in many cases, Finally, experience has
shown that appraisals of publicly traded and 1listed stock by
inexperienced persons are frequently Inaccurate, due to such problems
as value fluctuations on the date of death, failure to take into
account x—dividend dates, and misidentification of the class cof stock.

The Commission believes a better approach to appraisal of stock of
all kinds, whether publicly traded or clesely held, 1s to require as a

matter of course that the referee be the appraiser, subject to walver

7. Prob, GCode § 605.
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for good cause. This is existing 1an,8 and appears to work well in
the ordinary case. In the unusual case, such as where the only major
asset is stock in a difficult to value family corporation, it may be
appropriate to waive the probate referee or teo refer the matter to an
independent expert for appraisal.g

The Commission also recommends that the probate referee's
commission for appraisal of all stock traded on the New York, American,
and Pacific stock exchanges be subject to a $250 maximum in each
estate, This limitation recognizea that stock of this type 1is
relatively easy to appraise and protects against an unreasconably high
probate referee commission in an estate with a large amount of publicly

traded stock.

WAIVER ARD RELATED MATTERS

The Commission has found the existing procedure for walver of the
probate referee in appropriate cases to be basically sound. The cne
substantial revision in the waiver procedure made by the new law is to
require that a waiver be made before the inventory is delivered to the
probate referee, This will expedite administration by encouraging
prompt action by the personal representative and avoid having the
probate referee invest substantial work on an appraisal only to have
the appralsal later walved.

The new law supplements the waiver procedure by a provision to
permit a unique, artistic, wunusual, or special item of tangible
personal property tc be appraised by a qualified independent expert.
This would enable the personal representative to avoid appraisal by the
probate referee and to select the appraiser in a2 case where there is
need for a special expert. The propriety of an independent appraisal
would be subject to review by the probate referee, and the property

would be excluded in computing the referee’s fees.

8. Prob, Code § 605(a).
9, See discussion below under "Waiver and Related Matters."
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SELEGTION AND REMOVAL OF PROBATE REFEEREE

Although most people who work with probate referees are satisfied
with the operation of the system, there are some instances of
dissatisfaction. The Commission has concluded that existing remedies
for incompetent or otherwise inadequate referees are not sufficient,l0
and the new law supplements the existing remedies.

Initially, the new law enables the personal representative to
avold appointment of a probate referee known to provide poor service by
application to the court to appoint some other referee. The new law
makes clear that the court has authority and discretion not to
designate a particular probate referee, and need not designate a
referee merely because that referee happens to be next in rotation on a
panel,

The new law alsc enables the personal representative to select a
particular probate referee, to a limited extent., This authority is
limited in order tec avold faveritism and to prevent influencing the
appraisal through a known bias of the referee. However, selection of a
particular probate referee may be appropriate in some situations where,
for example, the same referee has recently appraised the same property
or will be making related appraisals of the same preperty in another
proceeding. Selection of a particular referee by the persocnal
representative is subject to court discretion and & showing of good
cause by the peraonal representative,

Where a referee has already been appointed, the new law provides
twoe new removal procedures., First, the personal representative may
remove the first referee appointed as a matter of right, without the
need for a showing of cause. This iIs similar to a peremptory challenge
of the first Jjudege appointed, and should be an expeditious and
effective remedy to ensure the competence of probate referees (by
making incompetence easily avoided). Second, the personal
representative may seek removal by the court for cause, Cause in this
context includes incompetence and undue delay. This will supplement
the State Controller's removal autherity with local contrel over

appointments 1n individual cases.

10. Existing remedles are generally under the State Controller, Prob,
Code § 1308.




TIME FOR APPRATSAL

The probate referee's appraisal is ordinarily made expeditiously
and causes little delay in probate. This is not always the case,
however, and the new law adds provisions to ensure that all probate
referee appraisals are completed guickly.

The new law creates a statutory duty on the probate referee to
appraise the property promptly and with reascnable diligence. The code
does not set a specific standard, since the time required for the
appraisal may vary with the size, character, and difficulty of assets
in the estate.

Under the new law, if 60 days have elapsed since delivery of the
inventory and the probate referee has not returned the appraisal, the
probate referee must report the status of the appraisal showing why the
property has not been appraised and estimating the time needed to
complete the appraisal.ll The report 1s flled with the court and
delivered to the personal representative, who may have the report set
for hearing. Actions the court may take for a dilatory referee include
reduction of fees and removal.

It is current practice for some probate referees to withhold
delivery of the appraisal, even though completed, until their fees have
been pald. This is inappropriate because it delays probate and, in an
il1liquid estate, it may make it impossible to proceed since payment
must come from proceeds of sale of appraised property. The new law

prohibits a probate referee from withholding an appraisal wuntil

11. This is analecgous to the report made by the personal
representative in the event of delay in closing the estate. See Prob.
Code § 1025.5. The 60 day period was selected in recognition of the
fact that in many cases it takes at least 30 days for the probate
referee to obtain necessary appraisal information from the personal
representative where the information has not been delivered with the
inventory.

In this connection, the new law extends the time within which the
personal representative must file the inventory and appraisal from
three months te four. See Prob. Code § 600. The four month period is
more realistic under current conditions. For uniformity, the time for
filing a supplemental inventory and appraisal is also extended to four
months. See Prob. Code § 511.



payment, but also makes clear that the probate referee's fees are an
expense of administration, included in the highest statutory priority
for payment in the administration proceedings.l2

JUSTIFICATIOR OF APPRAISAL

If the probate referee's appraisal is questioned, there is no easy
way to obtain the appraisal data used by the probate referee or for
supporting the appraisal. The new law takes a number of steps to
remedy this problem.

On demand by the personal representative or the beneficlary of
property, the probate referee must provide any appraisal report or
backup data concerning the property in the referee's files. This
information must be provided without charge as part of the referee's
regular services.

The referee may also be called upon to justify the appraisal at a
hearing for a tax audit or otherwise. Because of the substantial time
and effort that may be involved in this situation, the probate referee
may be entitled to an additional fee, to be negotiated between the
referee and person regquiring the justification or, if they are unable
to agree, to be fixed by the court.

These two remedies should be sufficlent where a question
concerning the appraisal arises within a shortly after the appraisal is
made. However, existing law does not clearly require record-keeping,
so that if an audit or other question arises later, the referee's files
may no longer be available. The new law addresses this problem by
requiring the referee to offer the files to the personal
representative, If the personal representative does not request the

files within three years, the files may be destroved,

12, See Prob. Code § 950.
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DIVISION 2. GENERAL PROVISIONS

PART 12, PROBATE REFEREES

CHAPTER 1, APPOIRTMENT AND REVOGATION

400, Appointment by Controller
400. (a) The State Controller shall appoint at least one person
in each county to act as a probate referee for the county.
{b) If there are fewer than three qualified applicants to serve in
a county, the State Controller may designate a probate referee from
another county or make an Interim appointment, to serve umtil the
vacancy has been filled by a qualified applicant.

Comment, Subdivision {a) of Section 400 continues a portion of
the firat sentence of the first paragraph of former Section 1305
without change. Subdivision (b) supersedes the third sentence of the
first paragraph of former Section 1305. For qualification of =an
applicant, see Section 401.

Note., Mr. Colliier notes that the reference in subdivision (b) to
“no regularly qualified applicants” has been omitted. The Commission
omitied this phrase because zerc is fewer than three and because the
law seems, without good reason, to distinguish between designation of
another probale referee and an interim appointment in this situation.

401 ualifications for appointment

401. (a) Appointment shall be from among persons passing a
gualification examination administered by the State Personnel Board. A
person who passes the examination is eligible for appointment for a
period of five years from the date of the examination.

(b) Appointment shall be on the basis of merit without regard to
sex, race, religious creed, color, national origin, ancestry, marital
status, or political affiliation.

Comment. Subdivision (a) of Section 401 restates a portion of the
first sentence of the first paragraph and the fifth sentence of the
second paragraph of former Section 1305 without substantive change.
Subdivision (b) continues the second sentence of the first paragraph of
former Section 1305 without change.
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8§ 402, Qualification examination

402, {(a) The qualification examination for applicants for
appointment to act as a probate referee shall be held at times and
places within the state determined by the State Controller.

(b) The State Controller shall contract with the State Personnel
Board to administer the qualification examination., Administration of
the examination shall include:

(1) Development of standards for passage of the examination.

{2) Preparation of examination questions.

{(3) Giving the exzamination.

{(4) Scoring the examination,

(c) Each applicant shall pay a fee established by the State
Personnel Board for taking the qualification examination. The State
Personnel Board shall transmit to the State Controller a 1list of
candidates who have received a passing score in the examination. The
list is a publiec record,

Comment, Section 402 restates former Section 1306 without
substantive change.

4 Te of office of probate referee

403. (a) The term of office of a probate referee is four years,

expiring June 30. A person may be appointed to complete the umexpired

term of office of a probate referee whose appointment is revoked or is

otherwise terminated For a peried of five years from the date of

expiration of the term of office, a person appointed to act as a
probate referee is eligible for reappointment.

(b) If the State Controller increases the number of probate
referees in a county, the State Controller shall stagger the terms of
the new appointees so that one-quarter or as close to one-guarter asg
possible of the terms of the probate referees in that county expire on
June 30 of each succeeding year.

Comment . Section 403 restates the sgecond, third, and sixth
sentences of the second paragraph of former Section 1305, with the
addition that a probate referee's eligibility for reappointment lasts
until five years after expiration of the referee's term of office,
Section 403 also makes clear that an appointment may be for a term less
than four vyears in the case of an appointment for the purpose of
completion of the term of another probate referee,
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§ 404. Standards for probate referee

404, {(a) The State Controller shall establish and may amend
standards of training, performance, and ethics of probate referees.
The standards shall be a public record,

(b) The State Controller may revoke the appointment of a person to
act as a probate referee for noncompliance with any standard of
training, performance, or ethics established under subdivision (a).
The State Gontroller may revoke an appeointment under this subdivision
without notice or a hearing, but the revocation is subject to review by
writ of mandate to a court of competent jurisdiction.

Comment, Subdivision {(a) of Section 404 restates former Section
1307, making the adoption of standards mandatory rather than
permissive. This codifies existing practice. Subdivision (b) restates
former Section 1308(a) without substantive change.

40 Termination of authorit

405. (a) The authority of a person to act as a probate referee
ceases 1mmediately upon expiration of the person's term of office,
revocation of the person's appointment, or other termination pursuant
to law.

(b) Upon cessation of authority of a person to act as a probate
referee, the State Controller shall notify the court of the county for
which the probate referee was appeinted. Upon receipt of notice, or if
it otherwise comes to the attention of the court that the authority of
a person to act as a probate referee has ceased, the court shall
reassign any estate for which the person had been designated as probate

referee to another probate referee.

Comment, Subdivision {(a) of Section 405 restates former Section
1209 without substantive change. Subdivision (b} codifies existing
practice. Other termination pursuant to law includes resignation.

§ 406, Political activities of probate referee

406. (a) A probate referee, or any person who is an applicant
for or sgeeking appointment or reappointment to act as a probate
referee, shall not, directly or indireectly, solicit, receive, or
contribute, or be in any manner eereerned involved in soliciting,

receiving, or contributing, any of the fellowing:
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(1) Any assessment, subscription, or contribution to any party,
incumbent, committee, or candidate exceeding two hundred dollars ($200)
in any one year for any partisan public office of this state.

(2) An assessment, subscription, contribution, or political
service for the office of State Controller in any amount,
notwithstanding paragraph (1).

(b} A viclation of subdivision (a) is a misdemeanor, and the State
Controller shall revoke the appointment of a probate referee who
viclates subdivision (a).

(c) Upon a person's application for appointment as a probate
referee, and thereafter annually during the person's eligibility for
appointment, during the person's tenure as a probste referee, and
during the person's eligibility for reappointment, the person sghall
file with the State Controller a verified statement indicating whether
the person has done any act described in subdivision (a)(1l) or (a)(2)
during the preceding two-year peried.

(d) The State Controller may not appeint or reappoint as a probate
referee any person who, within the two-year period preceding the date
of the appeintment or reappointment, dees——env—aet-—degseribed——in
subdivisien——LaHl}—or--fa){d) violates any provision of this section,
and any such appointment or reappointment is wvoid and shall be

revoked, However, all acts not otherwise invalid performed by the
person before reveocation of the person's appointment are valild.

Comment, Subdivisions (a) and (b) of Section 406 restate former
Section 1311, with the addition of references to incumbency,
reappointment, and committees, and the deletion of references to
campaigns. The two hundred dollar limitation of paragraph (a){l) does
noet apply to the State Controller; solicitation, receipt, or
contribution of any amount to a State Controller campaign is absolutely
prohibited by paragraph {(a)(2).

Subdivision (c) is new. It is intended to facilitate compliance
with the other requirements of this section.

Subdivision (d) restates former Section 1312, with the added
requirement of removal from office. The transitional provision is
omitted because it 1s no longer necessary.
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CHAPTER 2. POWERS OF PROBATE REFEREE

§ 450. General powers

450. Upon designation by the court, the probate referee has all
the powers of a referee of the superior court and all other powers
provided in this chapter.

Comment. Section 450 restates subdivision (b} of former Section
1301 without substantive change. For general provisions relating to
referees of the court, see Code Civ. Proc. §§ 638-645.1.

451 Compelling appearance

451. (a) For the purpose of appraisal of property in the estate,
the probate referee may require, and may issue a subpoena to compel,
the appearance before the referee of the personal representative,
guardian, conservator, or other fiduciary, an interested person, or any
other person the referee has reason to belleve has knowledge of the
pProperty.

(b) A subpoena issued under subdivision (a) is subject to the
provisions of Section 2020 of the Gode of Civil Procedure governing
deposition subpoenas,

Comment, Subdivision (a) of Section 451 restates subdivision (a)
of former Section 1301 and former Section 1302, with the addition of
the reference to a guardian, conservator, or other fiduciary, since the
probate referee may appraise estates other than decedents' estates,
Subdivision (b) is new.

CROSS—-REFERERCES
Definitions
Interested person § 48
Person § 56
Personal representative § 58
Property § 62

Note. Mr. Collier questions whether the reference to CCP § 2020
should in fact be to CCP § 2019. Under the new discovery act effective
July 1, what was previously in Section 2019 is now in Section 2020,

452, Examination, testimony, and production of documents
452. (a) The probate referee may examine and take the testimony
under oath of a person appearing before the referee, or require, and
issue a subpoena to compel, the person to produce any document in the
person's possession or control, concerning the value of any property in

the estate.
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(b) A subpoena issued under subdivision (a) is subject to the
provisions of Section 2020 of the Code of Civil Procedure governing
deposition subpoenas.

Comment. Subdivision (a) of Section 452 restates former Section
1303, with the addition of the reference to production of documents.
See Section 453 (protective orders and enforcement). Subdivision (b)
is new.

CROSS5-REFERENCES
Definitions
Person § 56
Property § 62

Note. Mr. Collier gquestions whether the reference to CCP § 2020

should in fact be to CCP § 2019. Under the new discovery act effective
July 1, what was previously in Section 2019 is now in Section 2020.

§ 453. Protective orders and enforcement

453. (a) On petition of a person required to appear before the
probate referee pursuant to this chapter, the court may make a
protective order to protect the person from annoyance, embarrassment,
or oppression. The petitioner shall mail notice of the hearing on the

petition to the probate referee and to the perscnal representative at

least 15 days before the date set for the hearing. Any subpoena issued
by the probate referee is stayed during the pendency of the petition.

{b) On petition of the probate referee, the court may make an
order to show cause why a person who 1s required, but fails, to appear
before the probate referee pursuant to this chapter, should not he
compelled to do so. The probate referee shall mail notice of the
hearing on the petition to the person at least 15 days before the date
gset for the hearing.

Comment, Subdivision (a) of Section 453 is drawn from Gode of
Civil Procedure Section 2037.8, with the addition of an automatic stay
of enforcement during pendency of the petition. Subdivision (b) is new.

CROSS-REFERENCES
Definitions
Person § 56
Mailed notice § 1215

Person need not give notice to gself § 1201

16—
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DIVISION 7. ADMIRISTRATION OF ESTATES OF DECEDERTS

PART 3. INVERTORY ARD APPRAISAL

CHAPTER 1. GENERAL PROVISIORS

§ 8800. Inventory and appraisal required
8800. (a) The personal representative shall file with the court

clerk an inventory of the property to be administered in the decedent's
estate and an appraisal of the property in the inventory. The

inventory and apprajsal may be combined in a gingle document,.
{b) The inventory shall be filed within three months, and the

appraisal shall be filed within six months, after letters are first
igsued to a general personal representative, The court may, for
reascnable cause, allow a further time for filing the inventory and or
appraisal or both.

Comment. Section 8800 restates the first portion of the first
sentence of former Section 600, extending the time for filing the
appraisal (as opposed to the inventory) to six months.

The inventory and appraisal procedure provided in this part
applies to valuation in administration of decedents' estates, but may
be incorporated in other proceedings. For example, in a small estate
set-aside proceeding under Chapter 6 (commencing with Section 6600) of
Part 3 of Division 6, an inventory and appraisal of the decedent's
estate I8 required as provided in Section 6608. No inventory and
appraisal of the decedent's estate is required where it is disposed of
without administration under Division 8 (commencing with Section 13000)
except to the extent an Inventory and appraisal is required pursuant to
Section 13103 (real property), subdivision (b) of Section 13152 (real
property), subdivision (ec) of Section 13200 (affidavit procedure), or
Section 13658 (property passing or belonging to surviving spouse).

See also Gode of Civil Procedure § 166 (actions in chambers).

CROSS—REFERERCES
Definitions
Letters § 52
Fersonal representative § 58
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8801, Supplemental jnventory and appraisal

8801. If after the inventory is filed the personal representative
acquires knowledge of property to be administered in the decedent's
estate that is mnot included in the inventory, the personal
representative shall file a supplemental inventory and an appraisal or
supplemental appraisal of the property in the manner prescribed for the
original inventory and appraisal. The supplemental inventory shall be
filed within three months, and the supplemental appraisal within six
months, after the personal representative acquires knowledge of the
property.

Comment. Section 8301 restates former Section 611, extending the
two month time for filing to three and six months, paralleling Section
8800 (inventory and appralsal required). For enforcement of this
requirement, see Section 8804 (failure to timely file inventory and
appraisal).

CROSS-REFERERCES
Definitions
Personal representative § 58
Property § 62

Note., Mr. Collier notes that the times provided in this section
are absolute and do not admit of court extension for reasonable cause.
Compare Section 8800. The staff believes this difference was intended:
A supplemental inventory and appraisal are required sufficiently long
after administration is commenced that further extensions would not be
appropriate.

§ 8802. Form of inventory and appralsal
8802, The inventory sand-—-apprateel--shall be—in-the——form—of—a
separate—listing——of phall sgeparately list each item with , The

appralsal shall state the falr market value of the—ditem each item in

the inventory at the time of the decedent's death in monetary terms

opposite the item.

Comment ., Section 8802 restates the fifth sentence of former
Section 800.
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8803, Notice of fili of invento and appraissl
8803. Upon the filing of the inventory and appraisal, the
personal representative shall, pursuant to Section 1252, mail a copy to
each person who has requested special notice.
Comment. Section 8803 is new.
CROSS-REFERENCES
Definitions
Person § 56

Personal representative § 58
Request for speclal notice § 1250

Note. Mr. Collier raises the issue whether copies of both
inventory and appraisal, if the two are filed separately, should be
sent to persons who have reguested special notice. The staff believes
that both documents should be sent, as provided in the current draft,
since either may affect people’s rights.

804, Failure to timely file inventory and appraisal

8804. (a) If the personal representative negligently or
intentionally falls to file the inventory amd or appraisal within a
reasonable time, upon petition of an interested person:

(1) The court may compel the personal representative to file the
inventory anmd or appraisal pursuant to the procedure prescribed in
Section 921.

{2) The court may remove the personal representative from office.

{3) The personal representative is personally liable for injury to
the estate or to the an interested person that directly results from
the failure. The liability may include attorney's fees, in the court's
discretion, Damages awarded pursuant to this subdivision are a
liability on the bond of the personal representative, if any.

(b) For purpeses of this section, if an inventory and appraisal is
are filed within the #+ime times provided in Section 8800 or 8801, the

inventory and appraisal 4e are presumed to be filed within a reasonable
time. The presumption created by this subdivision 1s a presumption
affecting the burden of proof.

Gomment. Section 8804 restates former Section 610 and a portion
of former Section 611, codifying the case law rule that the statute
applies to fallure to timely file the appraisal as well as failure to
timely file the Inventory. Section 8804 is limited to negligent or
intentional noncompliance by the perscnal representative and is not
intended to apply where the personal representative was unable to file
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the appraisal due to the probate referee's delay, or where the personal
representative made a good faith effort to file but was unable to due
to circumstances beyond the personal representative's control. For
delay caused by the probate referee, see Article 3 (commencing with
Section 8940) of Chapter 3. The determination of a reasonable time
under this section 1s flexible, depending on the circumstances of the
particular estate. A reasonable time may be longer or shorter than the
time provided in Sections 8800 and 8801, in the circumstances.

Subdivision {a){l) 1s new.

Subdivision <(a)(2) provides for removal as an Iindependent
ganction, For the removal procedure, see Article 4 {(commencing with
Section 520) of Chapter 6 of Division 3., This supplements the removal
gsanction that is part of the procedure under subdivision (a)(l) to
compel a filing.

Under subdivision (a)(3) liability for iInjury arising from the
failure of the personal representative to timely file the inventory and
appraisal may include attorney's fees incurred in proceedings to compel
the filing. Liability of the personal representative and cof the
sureties on the bond 1s joint and several. See Code Civ., Proc,
§ 996.410 et seq.

CROSS—REFERENCES
Definitions
Interested person § 48
Personal representative § 58

Note, Mr, Collier questions the propriely of imposing sanctions
on the personal representative for intentionally delaying the inventory
beyond the statutory times in estates where a federal estate tax return
is Ffiled. In such a case, "the inventory is not filed with the court
until after the federal estate tax return values have been
established. In that case, the referee is normally given the values
used Ffor tax purposes and, in most instances, will use those values for
inventory purposes. This avoids discrepancies in values beiween the
probate inventory and the tax values. That is certainly intentional
and is intended to benefit the estate particularly from a tax point of
view., On audit, any significant discrepancies between federsl esiate
tax values and probate values may cause problems.” The answer to Mr.
Collier’s gquestion is that sanctions are only imposed under this
section if the personal representative’s delay is beyond a "reascnable
time"”; presumably if a delay for estate tax purposes is reasonable, the
personal representative will be able to convince the court of that.
The counter-argument then would be that if a delay for estate tax
purposes is reasonable, why not write it into the statute and avoid
litigation?

Mr. Collier also gquestions whether a “reasonable time" could ever
be shorter than ¢the 3-month inventory and ©6-month appraisal
requirements provided by statute. The Commission set these time Iimits
with the concept that they were fairly liberal in the ordinary case,
and that an inventory and appraisal often could be accomplished much
more quickly than that. In a very simple estaie a three or six month
delay could be considered unreasonable.
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GHAPTER 2. INVERTORY

Article 1. General Provisions

§ 8850. Contents of inventory
8850, (a) The Inventory shall include all property to be

administered in the decedent's estate,

(b) The inventory shall particularly specify the following
property:

(1) Debts, bonds, mortgages, deeds of trust, notes, and other
security for the payment of money to the decedent, with the name of
each debtor, the date, the sum originally payable, and the
endorsements, if any, with their dates. If security for the payment of
money is real property, the inventory shall ineclude a reference to the
prlace in the records where the security interest is recorded or, if not
recorded, a legal description of the real property.

(2) A statement of the interest of the decedent in a partnership
in which the decedent was a member, appraised as a single item.

(3) An account of all money of the decedent.

(¢) The inventory shall show, to the extent ascertainable by the
personal representative, the portions of the property that are
community, quasi-community, and separate property of the decedent.

Comment. Subdivisions (a) and (b) of Section 8850 restate the
third and fourth sentences of former Section 600 without substantive
change. Subdivision (b)(1) includes a requirement of precise
identification of real property security in order to achieve an
accurate Iinventory for appraisal of the underlying obligation.
Subdivision {¢) restates former Section 601, with the addition of the
reference to quasi-community property.

CROSS-REFERENGES
Definitions
Community property § 28
Personal representative § 58
Property § 62
Quasi-commmity property § 66
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§ 8851. Discharge or devise of claims
8851. The discharge or devise In a will of any debt or demand of

the testator against the executor or any other person is not wvalid
against creditors of the testator, but is a specific devise of the debt
or demand. The debt or demand shall be included in the inventory. If
necessary, the debt or demand shall be applied in the payment of the
debts of the testator. If not necessary for that purpose, the debt or
demand shall be distributed in the same manner and proportion as other
specific devises,.

Comment , Section 8851 restates former Section 603 without
substantive change.

CROSS-REFERENCES
Definitions
Devise § 32
will § 88

§ 8852, OQath of personal representative

8852, (a) The personal representative shall take and subscribe an
cath that the inventory contains a true statement of all property to be
administered in the decedent's estate of vwhich the personal
representative has knowledge, and particularly of money of the decedent
and debts or <demands of the decedent against the personal
representative, The oath shall be endorsed upon or attached to the
inventory.

(b) If there is more than one personal representative, each shall
take and subscribe the cath. If the personal representatives are
unable to agree as to property to be included in the inventory, any
personal representative may petition for a court order determining
whether the property 1s to be administered in the decedent's estate.
The determination shall be made pursuant to the procedure provided in
Chapter 11 (commencing with Section 9860) of Part 5 or, if there is an
issue of property belonging or passing to the surviving spouse,
pursuant to Chapter 5 ({commencing with Section 13650) of Part 2 of
Division 8.

Comment, Subdivision (a) of Section 8852 restates former Section
604 without substantive change. The requirement of an ocath may be
satisfied by a written affirmation., Code Civ., Proc. § 2015.6.
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Subdivision (b) is new. It is an exception to the rule of Sectioen
9630 (where there is more than one personal representative, a majority
may act).
CROSS5-REFERENCES
Definitions
Perscnal representative § 58

Note. Mr. Collier notes that the personal representative nust
take an oath that the inventory lists all property in the decedent's
estate. He observes that in practice, however, there may be a series
of partial inventories; "Because of delays in valuing certain assets, a
personal representative will often file a series of partial inventories
as the value of various assets are established.” The staff believes
Mr. Collier's problem is ameliorated by the concept of the inventory
and appraisal not having to be in a single document. Thus the personal
representative may know there will be delays in appraising some assets,
but can still file an inventory of all assets known at the time.

Article 2, Discovery of Property of Decedent

§ 8870, Citation to appear and be examined concerning decedent’'s
propertg

8870. {(a) On petition by the personal representative or an

interested person, the court may order that a citation be 1issued tec a
person to answer Iinterrogatories amd , or to appear before the court
and be examined under oath, or both, concerning any of the following
allegations:

{1) That the person has wrongfully taken, concealed, or disposed
of property in the estate of the decedent.

{2) That the person has knowledge or possession of any of the
following:

(A) A deed, conveyance, bond, contract, or other writing that
contains evidence of or tenda to disclose the right, title, interest,
or claim of the decedent to property.

(B) A claim of the decedent.

(C) A lost will of the decedent.

(b) If the person does not reside in the county in which the
estate is belng administered, the superior court either of the county
in which the person resides or of the county in which the estate is
being administered may issue a citation under this section.

{c) Disobedlence of a citation issued pursuant to this section may

be punished as a contempt of the court issuing the citation.
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Comment. Subdivisions (a) and (b) of Section 8870 restate the
first two sentences of former Section 613, See also Gode Civ. Proc.
§ 166 (actions in chambers).

Subdivision (c) supersedes the first sentence of former Section
614,

CROSS-REFERENCES
Definitions
Interested person § 48
Personal representative § 58
Property § 62
Will § 88
Verification required § 1284

§ 8871. Interrogatories

8871. Interrogatories may be put to a person cited to answer

interrogatories pursuant to Section 8870. The 1interrogatories and

answers shall be in writing. The answers shall be signed under penalty
of perjury by the person cited. The iInterrogatories and answers shall
be filed with the court.

Comment, Section 8871 restates the third sentence and a portion
of the first sentence of former Section 614 without substantive change.

CROSS—-REFERENCES
Definitions
Person § 56

Written interrogatories, Code Civ, Proc, § 2030

8872, Examination

8872, (a) At an examination witnesses may be produced and
examined on either side.

(b) If upon the examination it appears that the allegations of the
petition are true, the court may order the person to disclose the
person’s knowledge of the facts to the perscnal representative.

(¢) If upon the examination it appears that the allegations of the
petition are not true, the person's necessary expenses, including a
reasonable attorney's fee, shall be charged against the petitioner or
allowed out of the estate, in the discretion of the court,

Comment, Subdivisions (a) and (b) of Section 8872 restate the
second and fourth sentences of former Section 614, Subdivision (c¢)
supersedes the third sentence of former Section 613. The court order
of disclosure is enforceable in the same manner as other court orders.
See, e.g., Code Civ. Proc. § 1209 {contempt); see also Section 1283
{rules of practice).
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CROSS-REFERENCES
Definitions
Personal representative § 58

§ 8873, Citatjon to appear and account

8873, (a) On petition by the personal representative, the court
may lssue a citation to a person who has possesaion or control of
property 1n the decedent's estate to appear before the court and make
an account under cath of the property and the person's actions with
respect to the property.

{(b) Discbedience of a citation issued pursuant to this section may
be punished as a contempt of the court issuing the citation.

Comment. Section 8873 restates former Section 615 without
substantive change. See also Code Civ, Proc. § 166 (actions in
chambers). The duty to account under this sgection includes both
property entrusted to & person and property that comes 1nto the
person’'s possession, including money, accounts, and other property and
papers. For general provisions governing issuance and enforcement of
citations, see Sections 1240-1242.

CROSS-REFERENCES
Definitions
Personal representative § 58
Property § 62

Note. Mr. Collier suggests replacing the reference to property
"in the decedent's estate” with a reference to property "belonging” to
the estate, We have avoided this wusage because the estate is
theoretically noft a legal entity that can own property; title to the
property passes immediately to the beneficiaries subject to possession
and control of the personal representative for purposes of
administration. This theoretical scheme may not be wholly
satisfactory, but until we have thought through and worked through all
the implicalions of changing it, we should adhere to the existing
concepts.

8874, MWrongful taki concealment, or disposition of property in
estate
B874. 4 person who, 1In bad faith, has wrongfully taken,
concealed, or disposed of property in the estate of the decedent is
liable for twice the value of the property, recoverable in an action by
the personal representative for the benefit of the estate.

Comment, Section 8874 restates former Section 612 with the
addition of a bad faith limitation,
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CROSS-REFERENCES
Definitions
Personal representative § 58
Property § 62

Note. Mr. Collier notes that this section replaces embezzlement,
smuggling and fraudulent disposition with wrongful taking in bad
faith. He wonders if "bad faith” restricts the scope of *wrongful
taking” and whether this is a substantive change. The Commission
thought that the wrongful taking concept was more comprehensive than
embezzlemenl, eic., but that only a bad faith wrongful taking should be
culpable since a wrongful taking could be based on a mistaken belief of
right or title. The staff believes this section is sound as drafted.

CHAPTER 3. APPRAISAL

Article 1, Procedure

§ 8900, Apprzsisal by personal representative, probate referee, and
independent expert

8900. The appraisal of property in the inventory shall be made by
the personal representative, probate referee, or independent expert as
provided in this chapter.

Comment., Section 8900 restates the introductory clause of former
Section 605(a) with the addition of the reference to an independent
expert. See Section 8904 (appraisal by independent expert).
Designation of a probate referee iz made pursuant to Article 2
{commencing with Section 8920). The appralsal iz made of the fair
market value of the property at the time of the decedent's death. See
Section 83800-(inventory-and-appraisal-required) 8802 (form of inventory
and appraisal).

CROSS-REFERERCES

Definitions
Personal representative § 58

§ 8901. Appraisal by personal representative

8901. The personal representative shall appraise the feollowing
property, excluding items whose fair market value is, in the opinion of
the personal representative, an amount different from the face value of

the property:
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(a) Money and other cash items. As used in this subdivision, a
"cash item" is a check, draft, money order, or similar instrument
issued on or before the date of the decedent's death that can be
immediately converted to cash.

{(b) The following checks issued after the date of the decedent's
death;

(1} Checks for wages earned before death.

(2) Refund checks, including tax and wutility refunds, and
Medicare, medical insurance, and other health care reimbursements and
payments.

{c) Accounts (as defined in Section 21) In financial institutions,

(d) Cash deposits and money market funds or accounts, whether in a
financial institution or otherwise, including a brokerage cash zccount,

(e) Proceeds of 1life and accident insurance policies and
retirement plans and annuities payable on death in lump sum amounts,

Comment. Subdivisions (a), (c), and (e) of Section 8901 restate
former Section 605(a)(1) with the addition of annuities in subdivision
(e).

The definition of "cash item" in subdivision (a} 1s consistent
with existing practice. California Probate Referees' Ass'n, Probate
Referees' Procedures Guide 9 (1976},

Subdivisions (b) and (d) are new. The personal representative may
appraise an jtem listed in subdivision {(b) or (d)}, as well as items
listed in subdivisions (a), (c), and {e), only If its falr market value
can be determined solely from 1ts face without calculation or reference
to other sources. See introductory clause of Section 8901.

CROSS-REFERENCES
Definitions
Account § 21
Financial institution § 40
Personal representative § 58
Property § 62

§ 8902, Appraisal by probate referee
8902, Except as otherwise provided by statute:

{(a) The personal representative shall deliver the inventory to the
probate referee designated by the court, together with necessary
supporting data te enable the probate referee to make an appraisal of
the property In the inventery to be appraised by the probate referee.

(b} The probate referee shall appralse all property other than

that appralsed by the perscnal representative.
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Comment. Subdivision (a) of Section 8902 codifies existing
practice. A statutory exception to the duty to deliver an inventory to
the probate referee occurs in the case of a waiver of appraisal by the
probate referee., See Section 8903. The personal representative must
furnish the referee such information as the referee requires concerning
the assets appraised by the personal representative or to be appraised
by the probate referee. See Sections 450-453 (powers of probate
referee).

Subdivision (b) restates a portion of former Section 605(a)(2).
The probate referee may serve an appraisal function in areas outgide of
decedent estate administration. See Comment to Secticn 8800 (inventory
and appraisal required). There are statutory exceptions to appralsal
by the probate referee. See, e.g., Section 2610 (inventory and
appraisal of conservatorship under Lanterman-Petris-Short Act). For
waiver of the probate referee, see Section 8903. For appraisal by an
independent expert, see Section 8904,

Designation of a probate referee is made pursuant to Article 2
(commencing with Section 8920).

CROSS-REFERENCES
Definitions
Personal representative § 58
Property § 62

§ 8903, Waiver of appraisal by probate referee

8903. (a) The court may, for good cause, waive appraisal by a
probate referee in the manner provided in this section.

(b) The personal representative may apply for a waiver together
with the petition for appointment of the personal representative or
together with another petition, or may apply for a walver in a separate
petition filed in the administration proceedings, but the application
may not be made later than the time the personal representative
delivers the Inventory to the probate referee, if a probate referee has
been appointed. A copy of the propesed inventory and appraisal and a
statement that sets forth the good cause that justifies the wailver
shall be attached to the petition.

(c) The hearing on the waiver shall be not sconer than 15 days
after the petition 1is filed. Notice of the hearing on the petition
shall be given as provided in Section 1220, together with a copy of the
petition and a copy of the propesed inventory and apprailsal. In
addition to the notice required dy this subdivision, notice of the
hearing, together with a copy of the petition and a copy of the
proposed inventory and appraisal, shall be given as provided in Section

1220 to all of the following persons:
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(1) Each known heir whose interest in the estate is affected by
the walver.

(2} EBach known devisee whose interest in the estate is affected by
the waiver.

(3) The State of California if any portion of the estate is to
escheat to it and its Interest in the estate is affected by the walver.

4) The probate referee, if a probate referee has been appointed

(d) If the petition is granted, the inventory and appraisal
attached to the petition shall be filed pursuant to Section 8800.

Comment. Section 8903 restates former Section 605(a)~(b), with
changes to make clear that the application for waiver 1s made by
petition, to specify the time within which the petition must be made,
and to make clear that the inventory and appraisal attached to the
petition 18 to be filed pursuant to Section 8800 (inventory and
appraisal required). A walver petition may be made under Section 8903
at any time befere an inventory is delivered to the probate referee,
including a combined waiver and petition to open administration or s
combined walver and petition for finsl distribution.

CROSS—-REFERENRCES

Clerk to set matter for hearing § 1285
Definitions

Letters § 52

Person § 56

Personal representative § 58

Property § 62
Mailed notice § 121%
Verification required § 1284

§ 8904. Appraisal by independent expert

8904, (a) A wunique, artistie, wunusual, or special item of
tangible personal property that would otherwise be appraised by the
probate referee may, at the election of the personal representative, be
appraised by an independent expert qualified to appralse the item.

(b) The personal representative may make the election provided in
subdivision (a) by a notation on the inventory delivered to the probate
referee indicating the property to be appraised by an independent
expert. The probate referee may, within five days after delivery of
the inventory, petition for a court determination whether the property
to be appraised by an independent expert is a unique, artistie,
unusual, or speclal item of tangible personal property,. On the
determination, the court shall award 1litigation expenses, including

reasonable attorney's feeszs, to the prevailing party.
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Comment. Section 8904 1is new. If the Judicial Council adopts a
form for the inventory and appraisal filed with the court, the
independent expert appraisal must be filed in that form or otherwise
comply with Judicial Council rules for completing the form, See
Section {(Judicial Council authority); see also Section 8802 (form
of inventory and appralsal}.

CROSS-REFERENGES
Definitions
Personal representative § 58
Property § 62

§ 8905, Verification of appraisal

8905, A person who appraises property, vwhether a personal
representative, probate referee, or independent expert, shall sign the
appraisal as to property appraised by that person, and shall take and
subsceribe an ocath that the person has truly, honestly, and impartially
appraised the property to the best of the person's ability.

Comment , Section 8905 restates former Section 608, with the
inclusion of an independent appraisal expert. See Section 8%04. The
requirement of subscription of an oath may be satisfied by a written
affirmation or a declaratlion under penalty of perjury. GCode Civ. Proc.
§§ 2015.5-2015.6

CROSS-REFERENCES
Definitions
Personal representative § 58
Property § 62

8 8906, Objection to appraisal
8906. (a) At any time before the hearing on the petition for

final distribution of the estate, an interested person may file with
the court a written objection to the appraisal.

{b) The clerk shall fix a time, not less than 15 days after the
filing, for a hearing on the objection.

(¢) The person objecting shall give mnotice of the hearing,
together with a copy of the objection, as provided in Section 1220. If
the appraisal was made by a probate referee, the person objecting shall
also mail notice of the hearing and a copy of the objection to the
probate referee at least 15 days before the date set for the hearing.

(d) The person objecting to the appraisal has the burden of proof.
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{e) Upon completion of the hearing, the court may make any orders
that appear appropriate. If the court determines the cbjection was
filed without reasonable cause or good faith, the court may order that
the fees of the personal representative and attorney and any costs
incurred for defending the appraisal be made a charge against the
person filing the objection.

Comment, Section 8906 restates former Section 608.5, but requires
an objection at or before the hearing on the petition for final
distribution, replaces the 10 day mihimum hearing time with 15 days
consistent with the general notice provisions, and provides for an
award of fees and costs in the event of a frivelous objection. It is
drawvn from Section 927 and from former Revenue and Taxation Code
Sections 14510-14513. See also Sections 8908 (appraisal report, backup
data, and justification of appraisal) and 927 (exceptions to account,
including objection to appraisal)., For objection to the inventory,
other procedures are avallable. See, e.g., Section Chapter 11
{commencing with Section 9860) of Part 5 (conveyance or transfer of
property claimed to belong to decedent or other person),.

CROSS-REFERENCES
Definitions
Interested person § 48
Person § 56
Request for special notice § 1250

Note, Mr. Collier asks, *"Is it appropriate to allow a written
objection to the value of an asset which has already been distributed
pursuant to a court order for a preliminary distribution?” The staff's
inclination is that an objection may be appropriate here; for example,
a beneficiary’s total share at final distribution may depend on the
value of property received by way of preliminary distribution.

§ 8907. Fee for appraisal by personal representative

8907. Neither the personal representative nor the personal
representative's attorney is entitled to receive compensation for
extraordinary services by reascn of appraising any property in the
estate,

Comment. Section 8907 restates former Section 605(c) and—expands
i e—to-—preclude—eitre——conpensation-net—only—Ffor—appraising--cash-items
but-alge—-for--apprataing-ether-property-in-the-estate—{for-example-where
the-prebate—refereeiawaived pursuant—te—Seetion-8903). It should be
noted that the limitation in this section applies only to appraisal of
property; it does not affect estate tax work performed by the attorney.
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CROSS-REFERENCES
Definitions
Perasonal representative § 58
Property § 62

Note. This section might be relocated to the provisions governing
perseonal representative and attorney fees in probate.

§ 8908, Appraisal report, backup data, and Justification of appraisal

8908. A probate referee who appraises property in the estate
shall, upon demand by the personal representative or by a beneficiary:

{(a) Provide any appraisal report or backup data in the poessession
of the probate referee used by the referee tc appraise an item of
property. The probate referee shall not disclose any information that
is required by law to be confidential, The probate referee shall
provide the appraisal report or backup data without charge. The cost
of providing the appraisal report or backup data shall not be allowed
as an expense of appralsal but 1s Included in the commission for
services of the probate referee.

{b) Justify the appraisal of an item of property if the appraisal
is contested, whether by objection pursuant to Section 8906, by tax
audit, or otherwise. The probate referee may be entitled to an
additional fee for services provided to justify the appraisal, to be
agreed upon by the peraonal representative or beneficiary and referee.
If the perscnal representative or beneficiary and the probate referee
are unable to agree, the court shall determine what fee, if any, is
appropriate.

Comment., Section 8908 is new. Backup data required pursuant to
subdivision (a) might include, for example, a 1listing of comparable
sales used in the appraisal. Confidential information that may not be
disclosed includes tax assessor Information obtained by the probate
referee pursuant to Section 408 of the Revenue and Taxation Code. The
determination of an appropriate fee under subdivision (b) will depend
in part upon the gquality of the appraisal and whether the contest of
the appraisal is reascnable,

GROSS~-REFERENCES
Definitions
Beneficiary § 24
Personal representative § 58
Property § 62
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890 Retention of records b robate referee
8909. A probate referee who appraises property in an estate shall
retain possession of all appralsal reports and backup data used by the
referee to appraise the property for a period of three years after the
appraisal 1s filed. The probate referee shall, during the three year
period, offer the personal representative the reports and data used by

the referee to appralse the property and deliver the reports and data

to the personal representative on request. Any reports and data not

requested by the personal representative may be destroyed at the end of
the three year period without further notice.
Comment. Section 8909 is new.
CROSS-REFEREKRCES
Definitions

Beneficlary § 24
Property § 62

Article 2. Designation and Removal of Probate Referee

§ 8920, Designation by court

8920. The court, on petition by ¢the personal representative,
shall designate the probate referee, The designation shall be from

among the persons appointed by the State Contreoller to act as a2 probate
referee for the county. If there is no person available who is able to
act or 1if, pursuant to authority of Section 8922 or otherwise, the
court does not designate a person appointed for the county, the court
may designate a probate referee from ancther county.

Comment . Section 8920 restates a portion of former Section
605(a)(2), and makes clear that the probate referee is designated from
the panel appointed for the county by the State Controller. See
Section 400 (appointment by Controller). Where there 1s no person able
to act, whether because all are disqualified or removed or because
there are an insufficient number appointed or hecause the court elects
not to designate a particular probate referee or otherwise, the court
may appoint a probate referee from another county. This codifies
existing practice. For designation of a probate referee for azale of
real property, see Section 10309 (minimm price for private sale of
real property). The designation of a probate referee may be made by
the judge in chambers. Sectlon 166.

CROSS-REFERENCES

Definitions
Property § 62
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§ 8921, Desipgnation at request of personal representative

8921. The court may designate a2 person requested by the personal
representative as probate referee, on a showing by the perscnal
representative of good cause for the designation. The following
circumstances are included within the meaning of good cause, as used in
this section:

{a) The probate referee has recently appralsed the same preperty
that will be appraised in the administration proceeding.

{(b) The probate referee will be making related appraisals in
another proceeding.

{c) The probate referee has recently appraised similar property in
another proceeding.

Comment. Section 8921 is new.

CROSS-REFERENCES
Definitions

Personal representative § 58
Property § 62

8922, Digcretion not to desighate person as probate referee
8022, The court has authority and discretion not to designate a
particular person as probate referee even though appointed by the State
Controller to act as a probate referee for the county.

Comment, Section 8922 is new. The court may, but is not required
to, designate probate referees in rotation from the panel for the
county, or may use any other system of designatien. The court may
refuse to designate a particular person as probate referee Iif
experience with that person iz unsatisfactory, 1f experience with that
person’'s office or staff {including office or staff shared with other
probate referees) is generally unsatisfactory, or for other proper
reasons in the court's discretion. Among the proper reasons for
refusal to designate a particular person as probate referee is that the
person is habitually unduly slow in making appraisals, due to overwork
or otherwise, Thils example 1s given by way of illustration and is not
intended as a comprehensive listing of reasons. Where there is no
satisfactory probate referee for the county, or a sufficlent number of
satisfactory probate referees for the county is lacking, the court may
designate a probate referee from the panel appointed for another
county, Section 8920 {designation by court).
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§ 8923, Disqualification of probate referee

8923, The court may not designate as probate referee any of the
following persons:

(a) The court clerk.

{(b) A partner or employee of the judge or commissioner who orders
the designation.

{c) The spouse of the judge or commissioner who orders the
degignation.

{d) A person, or the spouse of a person, who is related within the
third degree either (1) to the judge or commissioner who orders the
designation or (2} to the spouse of the judge or commissioner who
orders the designation.

Comment . Section 8923 restates former Section 606 witheut
substentive—ehange with the addition of references to a commissioner.
The prohibition in subdivision (a) includes deputy clerks as well.
Gov't Code § 24100.

Note. Mr. Collier notes that existing law refers to the clerk or
"deputy clerks”, and asks whether this language is not worth
retaining. The Commission deleted the reference to deputies because
the extent to which deputies and agents are affected by statutes that
refer to the principals is a problem that runs throughout the law and
is not limited to this wsection, and should be addressed by general
principles.

§ 8924, Removal of probate referee
8924, (a) The court shall remove the designated probate referee

in any of the following circumstances:

(1) The personal representative shows cause, including
incompetence or undue delay in making the appraisal, that in the
opinion of the court warrants removal of the probate referee. The
showing shall be made at a hearing on petition of the personal
representative. The personal representative shall mail notice of the
hearing on the petition te the probate referee at least 15 days before
the date set for the hearing.

{2) The personal representative shall have the right to¢ remove the
first probate referee who is designated by the courty-regardless—ef
eause, HNo cause need by shown for removal under this paragraph. The

personal representative may exercise the right at any time before the

personal representative delivers the Iinventory to the probate referee.
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The personal representative shall exercise the right by Ffiling an
affidavit or declaration under penalty of perjury with the court and
mailing a copy to the probate referee, Thereupon, the court shall
remove the probate referee without any further act or proof.

{3) Any other cause provided by statute.

{b) Upon removal of the probate referee, the court =shall
designate another probate referee in the manner prescribed in Section
8920,

Comment, Section 8924 1s new. Other causes provided by statute
for removal of a probate referee include fallure to make a timely
appraisal or report. See Section 8941 (hearing and order). If
experience with all the probate referees in a particular office is
unsatisfactory, a referee from that office can be removed pursuant to
Section 8924 or designation of a referee from that office can be
avolded pursuant to Section 8922 (discretion not to designate a person
as probate referee).

CROSS-REFERENCES
Definitions
Perscnal representative § 58
Mailed notice § 1215
Verification required § 1284

Article 3. Time For Probate Referee Appraisal

4 Time required for appraisal or status report
8940, (a) The probate referee shall promptly and with reasonable
diligence appraise the property scheduled for appraisal by the probate
referee in the inventory that the personal representative delivers to
the referee,
{(b) The probate referee shall, not later than 60 days after
delivery of the inventory, do one of the following:
(1} Return the completed appraisal to the personal representative,
(2) Make a report of the status of the appraisal. The report
shall show the reason why the property has not been appraised and an
estimate of the time needed to complete the appraisal. The report
shall be delivered to the personal representative and filed with the
court.

Comment. Sections 8940 and 8941 are new. They are drawn from
Section 1025.5 (time for closing estate). The personal representative
must deliver an inventory together with supporting data to the probate
referee. Section 8902 (appraisal by probate referee). Subdivision (a)
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of Section 8940 reguires the probate referee to act promptly and
diligently in making the appraisal, which in the ordinary case should
occcur well before the 60-day period provided in subdivision (b) has
run. The 60-day period provided in subdivision (b) should bhe viewed zs
an unusually long perled and not as the norm for accomplishing the
appraisal.

CROSS-REFERENCES
Definitions
Personal representative § 58
Property § 62

§ 8941, Hearing and order
8941. (a) The court shall, on petition of the personal

representative or probate referee, or may, on the court's own motion,
hear the report cof the status of the appralsal. The court may issue a
citation to compel the personal representative or the probate referee
to attend the hearing.

{b) If the probate referee does not make the report of the status
of the appraisal within the ¢time required by this article or
prescribed by the court, the court shall, on petition of the personal
representative or may, on 1its own motion, cite the probate referee to
appear before the court and show the reason why the property has not
been appralsed.

{(c} Upon the hearing, the court may order any of the following:

(1) That the appraisal he completed within a time that appears
reasonable,

(2) That the probate referee be removed. Upon removal of the
probate referee the court shall designate another probate referee in
the manner prescribed in Section 8920.

{3) That the commission of the probate referee be reduced by an
amount the court deems appropriate, regardless of whether the
commission otherwise allowable imder the provisions of Sections 8960
to 58964 would be reasonable compensation for the services rendered,

{4) That——the—-pergenal--representative—-be——removeds That the
perscnal representative deliver to the probate referee all information

necessary to allow the probate referee to complete the appraisal,
Failure to comply with such an order is grounds for removal of the

perscnal representative,
(5) Such other orders as may be appropriate.
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Comment , Sections 8940 and 8941 are new. They are drawn from
Section 1025.5 (time for closing estate).

Reduction of the probate referee's commission under subdivision
(c)(3) may be appropriate if the time taken was within the control of
the referee and was not 1n the best interest of the estate or
interested persons. In mzking such a determination, the court should
take into account any previous action taken under this article as a
result of the delay.

Removal of the personal representative under subdivigsion (c)(4)
may be appropriate where the personal representative's fallure to
supply necessary Information is hindering completion of the appraisal.

CROSS-REFERENCES
Definitions
Personal representative § 538
Property § 62
Verification required § 1284

Article 4, Commission and Expenses of Probate Referee

§ 8960, Payment of commission and expenses

8960. (a) The commission and expenses provided by this article as
compensation for the services of the probate referee shall be paid from
the estate appraised-by—the-referee,

{b) The probate referee may not withhold the appraisal until the
commission and expenses are paid, but shall deliver the appralisal to
the personal representative promptly upon completion.

(c) The commission and expenses of the probate referee are an
expengse of administration, entitled to the priority for payment
provided by Section {11420], and shall be pald in the course of
administration,

Comment, Subdivision (a) of Section 8960 restates a portion of
the first sentence of the first paragraph of former Section 609 without
substantive change.

Subdivisions (b) and (c¢) are new. Section 11420 provides the
highest priority for payment of expenses of administration, which take
precedence over all other debts.

§ 8961, Amount of commission and expenses

8961. As compensation for services the probate referee shall

receive all of the following:
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(a) A commission of one-tenth of one percent of the total value of
the property for each estate appralsed, subject to Sections 8962 and
8963, The commission shall be computed excluding property appraised by
the personal representative pursuant to Section 8901 or by an
independent expert pursuant to Section 8904,

(b} Actual and necessary expenses allowed-by—-the eourt for each
estate appraised. The referee shall file with the inventory a verified
account of the referee's expenses.

Comment, Section 8961 restates a portion of the first sentence
and the second sentence of the first paragraph, and the second
paragraph, of former Section 609 without substantive change. The
commission provided by this =section is subject to a limitation for
publicly traded stock pursuant to Section 8962 and a maximum and
minimum pursuant to Section 8963. For court allowance of expenseg, see

Section .... (accounts),

CROSS-REFERENCES
Definitions
Property § 62

Note, Mr. Collier raises an issue that the Commission has heard
before but declined to act on;

One area of complaint from clients and lawyers is the reappraisal
fee which referees charge when they reappraise an asset for
purposes of sale. For example, iIf & house is appraised at
$500,000 in the inventory but not sold for more than a year, a
reappraisal is required. If it is sold for $500,000, the referee
will make a charge of $500 for that reappraisal, even though in
almost all instances the referee's appraisal is simply based on
the letter from the attorney advising of the sale price.

§ 8962, Limitation on commission and expenses for publicly traded stock

8962, HNotwithstanding Section 8961, the commission and expenses
received by the probate referee for appraising securities listed as of
the date of the decedent's death on the New York Stock Exchange, the
American Stock Exchange, or the Pacific Stock Exchange shall not exceed
two hundred fifty dollars ($250) in the aggregate.

Comment. Section 8962 is new. It applies to stock listed on an
exchange on the date of the decedent’'s death, whether or not the
exchange was open or stock was traded on that date.
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963, Maximum and minimum commissions

8963. (a) Notwithstanding Section 8961 and subject to subdivision
(b}, the commission of the probate referee shall in no event be less
than seventy-five dollars (475) nor more than ten thousand dollars
($10,000) for any estate appraised.

(b) Upon application of the probate referee and notiece given as
provided in Section 1220 and malled to persons who have requested
special notice, the court may allow a commission in excess of ten
thousand dollars ($10,000) if the court determines that the reasonable
value of the referee's services exceeds that amount.

Comment. Section 8963 restates a portion of the first sentence of
the first paragraph and the third paragraph of former Section 609 with
the addition of the provision for notice in the case of an Increase in
commission.

Noie, This section regquires notice of hearing on an application
for a commission in excess of the statutory maximum, Mr. Collier
states +that notice should include the personal representative and
persons whose interest is affected. The effect of referring to Section
1220 in the statute is to require notice to the personal representative
and to persons who have appeared in the probate proceeding. This may
be adeguate.

§ 8964, Division of commission between referees

8964, 1If more than one probate referee appraises or participates
in the appraisal of property in the estate, each 1s entitled to the
share of the commission agreed upen by the referees or, absent an
agreement, that the court allows, In no case shall the total
comnission for all referees exceed the maximum commission that would be
allowable for a single referee.

Comment. Section 8964 restates former Section 609.5 without
substantive change, Reference to division of expenses 1s omitted,
since each referee 1s entitled to actual and necessary expenses allowed
by the court, regardiess of the amount of the commission. It should be
noted that the amount of the commission split by the referees may
exceed the statutory maximum in a case where the court determines that
the reasonable value of the services in the case exceeds the statutory
amount. See Section 8963(b).

CROSS-REFERENCES
Definitions
Property § 62
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COMMENTS TO REPEALED SECTIONS

CHAPTER 9. INVENTORY AND APPRAISEMENT

Probate Code § 600 (repealed)

Comment. The first portion of the first sentence of former
Section 600 is restated in Section 8800 (inventory and appraisal
required) without substantive change. See also Code Civ. Proc. § 166
{actions in chambers). The last portion of the first sentence is
restated in Section {change in ownership statement)

The second sentence is omitted because it no longer serves a
useful purpose. The third and fourth sentences are restated in Section
8850 (contents of inventory) without substantive change., The fifth
sentence is restated in Section 8802 (form of inventory and appraisal)
without substantive change.

Prcbate GCode 601 (repealed

Comment., Former Section 6§01 is restated in Section 8850 (contents
of inventory), with the addition of a reference to quasi-community
property.

Probate Code 2 (repealed
Comment, Former Section 602 is continued 1in Section 8407

(appointment of personal representative) without substantive change.

Prohate Code § 603 {repealed)
Comment , Former Section 603 1s restated in Section 8851
{dlscharge or devise of claims) without substantive change.

Probate Code § 604 (repealed)
Comment. Former Section 604 1s restated in Section 8852 (cath of
personal representative) without substantive change.

Probate Code § 605 (repealed}

Comment. The intrcductory portion of subdivision (a) of former
Section 605 is superseded by Section 8900 (appraisal by personal
representative, probate referee, and Independent expert). Subdivision
(a)(1l) 1s superseded by Section 8901 (appraisal by personal
representative), See also Sections 40 ("financial institution®
defined) and 3800 (inventory and appraisal required).

Subdivision (a)(2) is restated 1in Sections 8902 ({appraisal by
probate referee), 8920 (designation by court), and Section 8903 (waiver
of appralsal by probate referee) without substantive change.

Subdivision (a)(3) 1is restated in Section 8903{b)-(d) {(walver of
appraisal by probate referee), with clarifying changes.
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Subdivision (b) 1s superseded by Sections 450-453 (powers of
probate referee). Subdivision (c¢) is restated in Section 8907 (fee for
appraisal by personal representative} and expanded to preclude extra
compensation not only for appralsing cash items but alsc for appraising
other property in the estate,

Subdivision {(d) 1s omitted as unnecessary. See Section 6&608.
Subdivision {(e) is omitted as unnecessary. See Sections 13103,
13152(b), 13200{c), and 13658,

Probate Code § 606 (repealed)
Comment , Former Section 606 is restated in Section 8923

(disqualification of probate referee) without substantive change.

Probate Code § 607 (repealed)
Comment, Former Section 607 1s cmitted; the procedure provided in
the section was ignored in practice.

Probate Code § 608 (repealed)

Comment, Former Section 608 JIis restated in Section 8905
(verification of appraisal), with the addition of an independent
appraisal expert.

Probate Code § 608.5 (repealed)

Comment ., Former Section 608.5 1is restated 1Iin Section 8906
{objection to inventory and appraisal), with the clarification that the
procedure applies to the inventory as well as the apprailsal.

Probate Code § 609 {repealed)
Comment, The first portion of the first sentence of the first

paragraph of former Section 609 1s restated in Sections 8960 (payment
of commission and expenses) and 8961 (amount of commission and
expenses) without substantive change. The last portion of the first
sentence 1s restated in Section 8963 (maximum and minimum commissions)
without substantive change. The second sentence is restated in Section
8961 (amount of commission and expenses) without substantive change,
The third sentence is omitted because it was an obsolete relic from the
inheritance tax function of probate referees,

The second paragraph i1s restated in Section 8961 (amount of
commission and expenses) without substantive change. The third
paragraph is restated in Section 8963 (maximm and minimm
commissions), with the addition of a provision for notice.

Probate Code § 609.5 (repealed)

Comment, Former Section 609.5 is restated in Section 8964
(division of commission between referees) without substantive change.
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Probate Code § 610 (repealed)

Comment, Former Section 610 is restated in Section 8804 {fallure
to timely file inventory and appraisal), which makes eclear that failure
to timely file the appraisal is included within the statute. Liability
of the personal representative and of the suretles on the bond is joint
and several. See Code Civ. Proc. § 995.410 et seq.

Probate Code § 611 (repealed)

Comment . Former Section 611 is restated in Sections 83501
(supplemental inventory and appraisal) and 8804 (failure to timely file
inventory and appraisal) without gubstantive change.

Probate Code § 612 (repealed)

Comment, Former Section 612 is restated in Section 8874 (wrongful
taking, concealment, or disposition of property in estate) with the
addition of a bad faith limitation.

Probate Code 1 repealed

GComment . The first two sentences of former Section 613 are
restated in Section 8870 (subpoena to appear and he examined concerning
decedent's property), substituting a petition for a complaint and a
subpoena for a citation, The third sentence is superseded by Section
8872 (examination).

Probate Code § 614 (repealed)

Comment, The first sentence of former Section 614 1s superseded
by Section 8870(c)} (subpoena to appear and be examined concerning
decedent's property). The third sentence is restated in Section 8871
{interrogatories) without substantive change. The second and fourth
sentences are restated in Section 8872 (examination).

Probate Code § 615 (repealed)
Comment. Former Section 615 is restated in Section 8873 {subpocena
to appear and account), substituting a petition for a complaint.

—43—

I A AV o o e 1 e e . et B | b 4 T e 2



CHAPTER 23. PROBATE REFEREES

Probate Code § 1300 {(repealed)
Comment, Former Section 1300 is omitted; it no longer serves a
useful purpose.

Probate Code § 1301 {(repealed)

Comment, Subdivision {(a) of former Section 1301 is restated in
Sectlon 451 (compelling appearance), with the addition of the reference
toc a guardlan, conservator, or other fiduciary, since the probate
referee may appralse estates other than decedents' estates.
Subdivision (b) is restated in Section 450 (general powers) without
substantive change,

Probate Code § 1302 (repealed)
Comment., Former Section 1302 1is restated in Section 451
{compelling appearance) without substantive change.

Probate GCode § 1303 (repealed)

Comment . Former Section 1303 s restated 1in Section 452
{examination, testimony, and production of documents), with the
addition of the reference to production of documents,

Probate Code § 1304 (repealed)
Comment, Former Section 1304 is superseded by  Section 453
{protective orders and enforcement).

Probate Code § 1305 (repealed)

Comment, The first sentence of the first paragraph of former
Section 1305 1s restated in Secticn 400{a) (appointment by Controller)
and the first sentence of Section 401(a) {(qualifications for
appointment) without substantive change. The second sentence is
restated 1in Section 401(b) (qualifications for appointment) without
change. The third sentence is superseded by Section 400(b)
{appointment by Controller). ,

The first sentence of the second paragraph is omitted; it is a
transitional provision that no longer serves a function. The second
sentence 1Is restated in the first sentence of Section 403(a) (term of
office of probate referee) without substantive change. The third
sentence is restated in Section 403(b) (term of office of probate
referee) without substantive change., The fourth sentence is omitted;
it is 2 transitional provision that no longer serves a function. The
fifth sentence is restated in the second sentence of Section 40i(a)
{qualifications for appointment) without substantive change. The sixth
sentence 1s restated in the second sentence of Section 403(a) (term of
office of probate referee) without substantive change.
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Probate Code § 1306 (repealed)

Comment, Former Sectlon 1306 18 restated i1in Section 407
(qualification examination) without substantive change.

Probate Code 1307 (repealed

Comment , Former Section 1307 is restated in Section 404(a)
{standards for probate referee), making adoption of standards mandatory
rather than permissive. This codifies existing practice.

Probate Code 1 repealed

Comment, Subdivision (a) of former Section 1308 is restated in
Section 404(b) (standards for probate referee) without substantive
change. Subdivision (b) is omitted; the authority of the Controller to
remove 10% of the probate referees in a county has not been used in
modern times. Moreover, in a large county the terms of the probate
referees are staggered so that the Controller will be able to replace
probate referees continuously. See Section 403(b).

Probate Code § 1309 (repealed)

Comment , Former Section 1309 is restated in Section 405
(termination of authority) without substantive change.

Probate Code § 1310 (repealed)

Comment, Former Section 1310 is omitted; it relates to illegal
activities in connection with the inheritance tax, which has been
abolished.

Probate GCode § 1311 (repealed)

Comment. Former Section 1311 is restated in Section 406(a)—-(b)
{political activities of probate referee) without substantive change.

Probate Code § 1312 (repealed)

Comment, Former Section 1312 (with the exception of the last
sentence) 1is restated in Section 406(d) (political activities of
probate referee). The last sentence is omitted; it is a transitional
provision that no longer serves a function.

Probate Code § 1313 (repealed)

Comment. Former Section 1313 is omitted. For the report of the
California Law Revision Commission concerning administration of estates
of decedents, see .
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